Conditipns of Particular Application to FIDIC SHORT FORM
of Confract for Humanitarian Works
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The Conditions of Contract consist of the “General
Conditions”, which form part of the Short Form of Contract
1999 published by the “Federation Internationale Des
Ingenieurs  Conseils (FIDIC)”, and the following
“Conditions of Particular Application” (COPA), which
include amendments and additions to such General
Conditions. In case of contradictions, the provisions of the
COPA shall prevail over those in the General Conditions.
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Clause 1 - «General Provisions»
Clause 1.1 - «Definitions»

1.1.1 - «The Contract»
Replace 1.1.1 with the following:

"Contract" means the documents listed in Sub-Clause 1.3.

1.1.7 - «Commencement date»
Replace 1.1.7 with the following:

"Commencement Date" means the date at which the contractor
commences the Works.

1.1.14 - «Force Majeure»
Replace 1.1.14 with the following:

"Force Majeure" means an unforeseeable, extraordinary
event or circumstance as defined in Sub- Clause 13.2.

1.1.20 - (Additional) «Site Access Clearance»

“Site Access Clearance” means access to the project site has
been cleared, i.e. permission has been granted by the legal
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owner. The site must be accessible and fit for purpose.
Reference is made to the Appendix for any Environmental

Conditions and other additional conditions.
1.1.21 - (Additional) «Mobilization»

“Mobilization” and/or pre-construction activities consist of
the preparatory work and operations that are necessary for
the movement of personnel, equipment, supplies, and
incidentals to the project site.

1.1.22 - (Additional) «<COPA»

“COPA” means the “Conditions of Particular Application”.

1.1.23 - (Additional)
Manuals»

«Operation

“Operation and Maintenance Manuals” means the manuals
(as amended from time to time) in hard copy and
electronic media which set out the policy, practices and
procedures for the operation and maintenance of the
Works.

1.1.24 - (Additional) <kESHS»
“ESHS” means Environmental Social Health and Safety.

25 - (Additional) «Sexual Exploitation and Abuse (SEA),

and Sexual Harassment (SH)»

“Sexual Exploitation and Abuse” (SEA) stands for the

following:
Sexual Exploitation means any actual or attempted
abuse of position of vulnerability, differential power
or trust, for sexual purposes, including, but not
limited to, profiting monetarily, socially or
politically from the sexual exploitation of another;
Sexual Abuse means the actual or threatened
physical intrusion of a sexual nature, whether by
force or under unequal or coercive conditions;
and

“Sexual Harassment” (SH) means unwelcome sexual

advances, requests for sexual favors, and other verbal or

physical conduct of a sexual nature by the Contractor’s

Personnel with other Contractor’s or Employer’s Personnel.

1.1.26 - (Additional) «Retention Money»

“Retention Money” means the accumulated retention money
which the Employer retains under Sub- Clause 11.3 [Interim
Payments] and pays under Sub-Clause 11.4 [Payment of
First Half of Retention] and Sub-Clause 11.5 [Payment of
Second Half of Retention], if applicable.

1.1.27 - (Additional) «Employer’s Representative»

“Employer’s Representative” means the person who may be
appointed by the Employer under Sub- Clause 3.2.

1.1.28 - (Additional) «Environmental and Social
Management Plan»

and Maintenance

"eadl g 5" 7.1.1
Ul 7,11 58l Jasd
Jlae ) i 8 4y Sl /0 sUiall g () gy ) imy el g 5"

"3l 568N " — 14.1.1
1Sl 14,1.1 88l Jagins
Asie e 5 ale e UL Gaa 5l Cayl s jalal s @l M saly
2,13 4 il ) 84k s )5 LeS

sl J il (Bl (el ™ (i) 20.1.1

s A J a5l L8] ) " sall ) s 511 48] (el 51y 2y

s 8 A e 03] e J seanll a5 4l gl oasSl 23 s ¢ 5 il

a2 pealiall i pall Ll s ) J s sl (San s puatia o sall ()5S0 0
AN Alayl a s il 5 i oy ol g 4 el 3alall g sa )

"audatil) g calil) fadiald) ™ (ALa)) 20.1.1

i panl) Jlae Y1 e apsill Bl ALt 1/ 5 maiall v Gl
a3 5 ) sl g Calanall 5 il sall JEd A ) 5 pum a3 ) llaall
& sl 2T a8 ga () AW 5 B el

" alA) ulat) da g ,3 (,3Lsl) — 20.1.1COPA

Q) Jlaziial da g pi el
(Alal) " Juial g Apaal) A " — 20.1.1

A IV 5T 5 e gudaal) clyiSll a Dbl 5 Jaaeall A

(Alal) 4l g Lelaia¥) dauall g dadlad) ™ — 20.1.1

Al s Fe Laia¥) Aaaall s RSl s “ESHS”

" il el g il RGN 5 elxie I — (L) 20.1.1
- il g 2y
G &l o Jad Uil (5T 98 gk PNz
Lzl (S98 9l 485 9l Chaid Cabgo (pe SMaIw!
ezl Y el Jow e Jodd G (21,8Y
I o Tl of e laza! of Wle Balazadl
) ‘)>T ua;uw L“S‘“‘:\’-‘J‘
9 Szl slaie L dodgill guizell elaieVl Ladig
O el gas (gdzdl gollall 93 adl (o elotzed
T of 233800 & B9y b 3 o 392l ell
8 ] Oslaall /8yl o LRl " izl oyl " s Loy
13 6,31 Adaall of Luuzedl 8yl of drainr oz lgy ool
L“,uayji Joliall (isge ol Jsliall (s ge oye 8yslall guizll gollall

()" a3 jaiaal) fsal) - 20.1.1
Cialin L Jaiay 31 Sl Slaia¥) Ol pal Jlally aliia YU sy
i sas 55 [ al) e 4801] 3,11 el 8 il Con g Jaal)



https://www.lawinsider.com/dictionary/om-manuals

“Environmental and Social Management Plan” means a plan
prepared by the Contractor and approved by the Employer.

1.1.29 - (Additional) «Cost Plus Profit»

“Cost Plus Profit” means Cost plus the applicable
percentage for profit stated in the Contract Data (if not
stated, five percent (5%) of the Cost).

1.1.30 - (Additional) «Prolongation Cost»

“Prolongation Cost” or “PGC” means on-Site and off-Site
overheads associated with a compensable EOT, as stated in
the Contract Data.

1.1.31- (Additional) «Performance Certificate»

“Performance Certificate” means the certificate issued by the
Employer under Sub-Clause 9.1 [Remedying Defects].

Clause 1.3 - «Priority of Documents»
Sub-Clause 1.3 is replaced with the following:

“The documents forming the Contract are to be taken as
mutually explanatory of one another. For the purposes of
interpretation, the order of priority of the documents shall be
in accordance with the following sequence:

(a) The Contract Agreement,

(b) The Appendix,

(c) The present Conditions of Particular Application
(COPA),

(d) The General Conditions,

(e) The Employer’s Policies,

(f) The Scope of Works,

(g) The Specifications,

(h) The Drawings,

(i) The Payment Milestones (if applicable),

(4) The Bill of Quantities,

(k) The Environmental, Social, Health and Safety (ESHS)
conditions,

()] The Contractor’s Code of Conduct, and

(m) Any other documents forming part of the Contract.

If a party finds any ambiguity, discrepancy, or
inconsistency among the above Documents, this shall be
resolved by the other party issuing a clarification or
instruction.”

Clause 1.7 - (Additional) «<Employer’s Use of Contractor’s
Documents»

As between the Parties, the Contractor shall retain the
copyright and other intellectual property rights in the
Contractor’s Documents and other design documents
made by (or on behalf of) the Contractor.

The Contractor shall be deemed (by signing the Contract) to
give to the Employer a non-terminable transferable non-
exclusive royalty-free license to copy, use and communicate
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the Contractor’s Documents, including making and using
modifications of them, for purposes limited to the operation,
maintenance, modification, repair or sale of the Works.

The Contractor’s Documents and other design documents
made by (or on behalf of) the Contractor shall not, without
the Contractor’s consent, be used, copied, or communicated
to a third party by (or on behalf of) the Employer, except as
necessary for the purposes of the Contract.

Clause 1.8 - (Additional) «Contractor’s Use of Employer’s
Documents»

As between the Parties, the Employer shall retain the
copyright and other intellectual property rights on the
Specification, the Drawings and other documents made by
(or on behalf of) the Employer. The Contractor may, at the
Contractor’s cost, copy, use, and obtain communication of
these documents for the purposes of the Contract. They shall
not, without the Employer’s consent, be copied, used, or
communicated to a third party by the Contractor, except as
necessary for the purposes of the Contract.

Clause 1.9 - (Additional) «General Obligations»

Any amendment and addition to the present Contract and its
annexes shall be drawn up in writing with the consent of all
parties.

Clause 2 - «The Employer»
Clause 2.1 - «Provision of Site»
Sub-Clause 2.1 is replaced with the following:

“After Site Access Clearance, the Employer shall provide
the Site and right of access thereto at the times stated in the
Appendix as a condition precedent to the Commencement
Date.”

Clause 2.2- «Permits and Licenses»
Insert before the first sentence:

« The Contractor shall be solely responsible for obtaining
licenses, permits and other authorizations required to operate in
the Country. The Employer shall have obtained the planning,
zoning, construction, or similar permissions for the Works. The
Employer shall indemnify and hold the Contractor harmless
against and from the consequences of any failure to do so. »

Clause 2.5 - (Additional) «Whistleblowing»

The Employer must provide an appropriate mechanism of
communication to all Contractors, Subcontractors, and other
third-party personnel in relation to any allegation of serious
malpractices.

The Contractor shall provide immediate notification to the
Employer of incidents in the following categories. Full
details of such incidents shall be provided to the Employer
within the timeframe agreed with the Employer:

(a) Confirmed or likely violation of any law or
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international agreement;
(b) Any fatality or serious (lost time) injury;
(c) Significant adverse effects or damage to any property;

(d) Any pollution or environmental damage because
of contractual negligence including but not limited
to drinking water aquifer; or

(e) Any allegation of Gender-Based Violence
(GBV), Sexual exploitation or abuse (SEA),
sexual harassment (SH) or sexual misbehavior,
rape, sexual assault, child abuse or defilement,
or any other violations against adults or
children.

Clause 3 - kKEmployer’s Representatives»

Clause 3.2 - kKEmployer’s Representative»

Sub-Clause 3.2 is replaced with the following:

"The Employer may also appoint a firm, or a third-party
representative, or individual to carry out certain duties. The
appointee may be named in the Appendix or notified by the
Employer to the Contractor at any time. The Employer shall
notify the Contractor of the delegated duties and authority of
this Employer's Representative.”

Clause 4 - «The Contractor»

Clause 4.1 - «General Obligations»

The following is inserted after the last sentence:

“Under Sub-Clause 1.9 [General Obligations], the
Contractor shall identify deviations from the original
Contract Drawings and update on a regular basis during
construction the amendment and addition in the Contract
Drawings to the required scales and details, and shall keep
records of all modifications throughout the progress of the
works. The Contractor shall submit As Built Drawings
within 15 days from the date of the Taking-Over of the
Works.”

Clause 4.3 - «Subcontracting»
Sub-Clause 4.3 is replaced with the following:

“The Contractor shall not subcontract the whole of the
Works. The Contractor shall not subcontract any part of the
Works without the prior written consent of the Employer.
The Contractor shall be responsible for the works of
Subcontractor(s), for managing and coordinating the
Subcontractor(s) and for the acts or defaults of any
Subcontractor’s agents, or employees, as if they were acts or
defaults of the Contractor.

Only one level of subcontracting will be accepted. The
Contractor shall contractually impose the obligation on its
Subcontractor(s) to themselves not to conclude any
subcontracts.

Where practicable, the Contractor shall give a fair and
reasonable opportunity for contractors from the Country to
be appointed as Subcontractor(s).”
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Clause 4.4 - «Performance Security»
Sub-Clause 4.4 is replaced with the following:

“The Contractor shall deliver to the Employer, before the
Commencement Date, a performance security in the form
attached to the Appendix (or a certified bank check, if
possible under the local banking system). The amount of the
performance security shall be automatically reduced to zero
upon the expiry of the Period for notifying defect. It may
also be reduced (if so stated in the Appendix, in which event
the Appendix will indicate the percentage of such reduction)
upon issuance of the Taking-Over Notice by the Employer
in accordance with Sub-Clause 8.2 [Taking-Over Notice].”

Clause 4.5 - (Additional) «Access to Site»

The Contractor acknowledges that prior to the Contractor
being provided with access to and use of the Site, “Site
Access Clearance” should be provided by the Employer.
The Contractor shall not commence any Works, including
mobilization and/or pre-construction activities, unless the
Employer is satisfied that appropriate measures are in place
to address Environmental, Social, Health and Safety risks
and impacts.

If specified in the Specifications, the Contractor shall
submit, on a continuing basis, a Contractor’s Worksite
Environmental and Social Management Plan to manage the
Environmental, Social and Health and the impacts of the
Works on any Site Area.

Clause 4.6 - (Additional) «Progress Reports»

Unless otherwise stated in the Appendix, the Contractor shall
prepare monthly progress reports, in a format stated in the
Specifications (or, if not stated, in a format accepted by the
Employer), and submit them to the Employer. The first report
shall cover the period up to the end of the first calendar month
following the Commencement Date. Reports shall be submitted
monthly thereafter, each within 7 days after the last day of the
month to which it relates.

The reporting shall continue until Completion or, if any
outstanding works are listed in the Taking- over Notice, the
date at which such outstanding works is completed.

Any requirements to be included in the reports should be stated
in the Specifications.

Clause 4.7 - (Additional) «Inspection and audit by the
Employer»

The Contractor shall permit, and shall ensure its
Subcontractor(s) will permit, the Employer and/or persons
delegated by the Employer, to inspect the Site and/or the
accounts and records relating to the procurement process,
selection and/or contract performance, and to have such
accounts and records audited by auditors delegated by the
Employer, if requested by the Employer.

Clause 4.8 - (Additional) «Payments to third parties»

The Employer may request the Contractor to supply reasonable
evidence that the Contractor’s Personnel, Subcontractor(s) and
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Suppliers were paid all amounts due in accordance with the
Contractor’s obligations. Unless the Contractor:
(a) Supplies this reasonable evidence to the Employer; or

(b) (i) Satisfies the Employer in writing that the
Contractor is reasonably entitled to withhold or
refuse to pay these amounts; and

(ii) Submits to the Employer reasonable evidence
that the Contractor’s Personnel, Subcontractor or
Supplier (as applicable) have been notified of the
Contractor’s entitlement;
then the Employer may (at the Employer’s sole discretion)
pay directly to the Contractor’s Personnel, Subcontractor(s)
or Supplier(s) part or all of such amounts as are due and
payable and for which the Contractor has failed to submit
evidence. Any such payment shall be deducted from
amounts owed, or to be owed, to the Contractor, and no such
payment will give rise to any duty or obligation by the
Employer with respect to such Contractor’s Personnel,
Subcontractor(s) or Suppliers.

Clause 4.9 - (Additional) «Quality Assurance»

The Contractor shall implement a quality assurance system
to demonstrate compliance with the requirements of the
Contract. The system shall be in accordance with the details
stated in the Contract. The Employer shall be entitled to
audit or test any aspect of the Contractor’s quality assurance
system.

The Contractor shall submit details of all procedures and
compliance documents to the Employer for information

before each design and execution stage is commenced.
Compliance with the quality assurance system shall not relieve
the Contractor of any of its duties, obligations, or
responsibilities under the Contract.

Clause 4.10 - (Additional) «Unforeseeable Physical
Conditions»

In this Sub-Clause, “Physical Conditions” means natural
physical conditions and man-made and other physical
obstructions and pollutants, which the Contractor encounters
at the Site when executing the Works, including sub-surface
and hydrological conditions but excluding climatic
conditions. “Unforeseeable” means not reasonably
foreseeable by an experienced contractor before submission
of its offer.

If the Contractor encounters adverse physical conditions which
it considers to be unforeseeable, the Contractor shall give
written notice to the Employer as soon as practicable and in any
event within 14 days of becoming aware of such conditions.
This notice shall describe the Physical Conditions, so that

they can be inspected by the Employer, and shall set out the
reasons why the Contractor considers them to be
Unforeseeable. The Contractor shall continue executing the
Works, using such proper and reasonable measures as are
appropriate for the Physical Conditions, and shall comply

with any instructions which the Employer may give for
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dealing with the Physical Conditions. If such an instruction
constitutes a Variation, Clause 10 [Variations and Claims]
shall apply.

If and to the extent that the Contractor encounters Physical

Conditions which are Unforeseeable, gives such a notice,

and suffers delay and/or incurs Cost due to these conditions,

the Contractor shall be entitled subject to Sub-Clause 10.5

[Variation and Claim Procedure] to:

(a) An extension of time for any such delay, if completion
is or will be delayed, and

(b) Payment of any such Cost, which shall be added to the
Contract Price.

The Employer may take account of any evidence of the
Physical Conditions foreseen by the Contractor when
submitting its offer, which may be made available by the
Contractor, but shall not be bound by any such evidence.

Clause 4.11 - (Additional) «Terrorism and Prohibited
Parties»

The Contractor shall not in any way:

(a) Engage in transactions with, or provide resources
or support to armed groups, individuals and
entities which are sanctioned, or individuals and
organizations associated with terrorism or
otherwise be involved directly or indirectly with
terrorism; or

(b) Be involved directly or indirectly in the manufacture
or sale of arms; or

(c) Have any business relations with governments for any
war related purpose; or

(d) Employ or engage a child under the age of 14
unless the national law specifies a higher age
(the minimum age); or

(e) Employ forced labour, which consists of any work
or service, not voluntarily performed, that is
exacted from an individual under threat of force
or penalty.

The Contractor shall impose a similar clause on its
subcontractor(s) and suppliers.

Clause 4.12 - (Additional) «Working Hours for Staff and
Labour»

No work shall be carried out on the Site on locally
recognized days of rest, or outside the normal working hours
stated in the Appendix, unless:

(a) Otherwise stated in the Contract,

(b) The Employer gives consent, or
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(c) The work is unavoidable, or necessary for the
protection of life or property or for the safety of
the Works, in which case the Contractor shall
immediately advise the Employer.

Clause 5 - «Design by Contractor»
Clause 5.3 - (Additional) «As Built Drawings»

Within 15 days from the date of Taking-Over of the Works,
the Contractor shall submit As Built Drawings for all
executed works to the Employer for review and approval.

Clause 5.4 - (Optional) «Operation and Maintenance
Manuals»

The Contractor shall prepare, and keep up to date, a complete
set of operation and maintenance manuals for the Works.

The format and other relevant details of the Operation and
Maintenance Manuals shall be as stated in the
Specifications and, in any case, these manuals shall:

(a) Be in sufficient detail for the Employer to
operate, maintain, dismantle, reassemble, adjust
and repair the Works to ensure that the
performance of the Works, Section and/or Plant
(as the case may be) continues to comply with the
performance criteria specified in the
Specifications; and

(b) Include an inventory of spare parts, equipment
manuals and warranties, required for the
Employer’s future operation and maintenance
of the Works, Section and/or Plant (as the case
may be).

Before Completion, the Contractor shall submit provisional
O&M Manuals for the Works or Section (as the case may
be) to the Employer.

If during the Period for notifying defects, any error or
defect is found in the provisional O&M Manuals, the
Contractor shall promptly rectify the error or defect at its
own risk and cost.

The Works or any Section shall not be considered to be
completed for the purposes of issuing the Taking - Over
Notice until the Employer has received the final O&M
Manual.

Clause 7 - «Time for Completion»

Clause 7.1 - «<Execution of the Works»

Sub-Clause 7.1 is replaced with the following:

“The Contractor shall commence the Works on the date on
which all the following conditions precedent have been
satisfied:

(a) Execution of the Contract by all Parties;

(b) Approval of the Contract by the competent authorities,
if any;

(c) Receipt by the Employer of the advance
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payment security issued in accordance with
the Contract, if any;

(d) Receipt by the Contractor of the advance payment, if
any;

(e) Access to the Site, free of encumbrance and
occupation, granted to the Contractor;

(f) Provision to the Contractor of reasonable evidence
that sufficient financing or funding for the payment
of the Contract Price is secured, and that all
conditions precedent to the first drawdown under
the financing or funding documents have been
satisfied; and

(g) All authorizations and permits necessary for the
execution of the Works have been secured by the
Employer subject to Sub-Clause 2.1 [Provision
of Site].

The Contractor shall proceed expeditiously and without

delay and shall complete the Works within the Time for

Completion.

Should all such conditions not be met within 180 days from

the signature of the Contract by the Parties, the Contract

would be deemed to be null and void except if the Parties
otherwise agree in writing.”

Clause 7.5 - (Additional) «Suspension of Work»

The Employer may at any time instruct the Contractor to
suspend progress of part or all of the Works. During such
suspension, the Contractor shall protect, store, and secure
such part of the Works against any deterioration, loss or
damage.

If the Contractor suffers delay and/or incurs Cost from
complying with the Employer’s instructions and/or from
resuming the work, the Contractor shall give written notice to
the Employer and shall be entitled subject to Clause 10
[Variations and Claims] to:

(a) An extension of time for any such delay, if completion
is or will be delayed, and

(b) Payment of any such Cost, which shall be added in the
Contract Price.

The Contractor shall not be entitled to an extension of time
for, or to payment of the Cost incurred in, making good the
consequences of the Contractor’s faulty design,
workmanship or materials, or of the Contractor’s failure to
protect, store or secure in accordance with this Sub-Clause
7.5 [Suspension of Work].

After 120 days of suspension affecting the whole Works, the
Contractor shall request the Employer’s permission to proceed
with the Works. If the Employer does not give permission
within 28 days after being requested to do so, the contract will
be immediately considered terminated unless both parties agree
not to terminate.
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Clause 8 - «Taking - Over»
Clause 8.1 - «Completion»
Sub-Clause 8.1 is replaced with the following:

"The Contractor shall notify the Employer when it considers
that the Works are complete and shall request the Employer
to inspect the Works. The Employer shall inform the
Contractor of the inspection date."”

Clause 9 - «kRemedying Defects»

Clause 9.1 - «<Remedying Defects»
Sub-Clause 9.1 is replaced with the following:

“The Employer may at any time prior to the expiry of the
period stated in the Appendix, instruct the Contractor to
remedy any defect or damage in any part of the Works or
the Contractor’s Documents. The Contractor shall comply
with the instruction as soon as practicable, and within the
time specified in the instruction. The Contractor shall do so
at its own risk and cost, provided that it is responsible for
the defect or damage. Otherwise, the instruction shall
constitute a Variation and Clause 10 [Variations and
Claims] shall apply.

If the Contractor fails to comply with the Employer’s
instruction to remedy a defect or damage for which the
Contractor is responsible, the Employer shall be entitled,
subject to Clause 10 [Variations and Claims], to carry out,
itself or through third parties, all necessary remedial work at
the Contractor’s cost

Within 21 days after:

(a) The latest of the expiry dates of the period stated in the
Appendix; and

(b) The Contractor has supplied all the Contractor’s
Documents, completed and tested all the Works
(including remedying any defects) in
accordance with the Contract, and cleared the
Site, leaving it in clean and safe condition,

the Employer shall issue a Performance Certificate to the
Contractor. Only the Performance Certificate shall be
deemed to constitute acceptance of the Works.”

Clause 9.2 - «Uncovering and Testing»
The following is inserted after the last sentence:

"If the Employer requires the Plant, Materials or
workmanship to be retested, the tests shall be repeated under
the same terms and conditions, at the Contractor’s cost."

Clause 10 - «Variations and Claims»

Clause 10.2 - «Valuation of Variation»

The following is inserted after the last sentence:

“If the Valuation of the Variation is more than the percentage,
as defined in the Appendix, of the Valuation of the Works as
per Sub-Clause 11.1 [Valuation of the Works], the Parties
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should consider a Variation through an amendment to the
contract.”

Clause 10.5 - «Variation and Claim Procedure»

Sub-Clause 10.5 is replaced with the following:

"The Contractor shall submit to the Employer an itemized
make-up of the value of Procedure Variations and claims
within 28 days of the instruction or of the event giving rise
to the claim. The Employer shall check and, if possible,
agree on the value. In the absence of an agreement within 21
days, the Employer shall determine the value, subject to
Clause 15 [Resolution of disputes]."

Clause 11 - «Contract Price and Payment»

Clause 11.2 - «Monthly Statements»

The heading of Sub-Clause to 11.2 is renamed as « Statement
». Sub-Clause 11.2 is replaced with the following:

“At each time for payment stated in the Appendix, the
Contractor shall submit to the Employer a statement showing:

(a) The amounts to which the Contractor considers itself
to be entitled.
(b) The value of the Works executed, and

(c) The percentage stated in the Appendix of the
value of Materials and Plant delivered to the Site
at a reasonable time,

subject to any additions or deductions which may be due.”

Clause 11.6 - «Final Payment»
The following is inserted after the last sentence:

“However, if following discussions between the Employer
and the Contractor, it becomes evident that a dispute exists
as to the amount finally due, the Contractor shall issue a
statement for the agreed parts of the draft final statement,
and Sub-Clause 11.3 [Interim Payment] shall apply. The
disagreed parts shall be deemed to be a dispute which may
be referred by either Party to adjudication under Sub-
Clause 15.4 [Dispute Avoidance]. Thereafter, if and when
the dispute is finally resolved, the Contractor shall then
prepare and submit to the Employer a Final Statement.”

Clause 11.7 - «Currency»
Sub-Clause 11.7 is replaced with the following:

“Payment shall be in the currency stated in the Appendix.

If the Contract provides for payment of the Contract Price in
more than one currency, then whenever an adjustment is
agreed, approved, or determined, the amount payable in
each of the applicable currencies shall be specified. For this
purpose, reference shall be made to the actual or expected
currency proportions of the Cost of the varied work, and to
the proportions of various currencies specified for payment
of the Contract Price.*

Clause 11.8 - «Delayed Payment»

The following is inserted after the last sentence:
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“The Contractor shall by request be entitled to payment of
these financing charges without the need to submit any
statement or receive any payment certificate, and without
any requirement to proceed under Clause 10 [Variations
and Claims]. Such entitlement is without prejudice to any
other right or remedy.”

Clause 11.9 - (Additional) «Advance payment»

If no amount of advance payment is stated in the Appendix,
this Sub-Clause will not apply. The amount of the advance
payment shall be stated in the Appendix and shall not
exceed 30% of the Accepted Contract Amount. To the
extent permitted by the local banking system, the
Contractor shall obtain (at its own Cost) and provide to the
Employer an Advance Payment Guarantee, in the form of
an unconditional bank certified cheque, in the amount equal
to the advance payment. This bank certified cheque will be
returned to the Contractor once this advance payment is
fully repaid through deductions from the interim payments
at a rate stated in the Appendix.

The Employer shall pay the advance payment within the
time and the currency stated in the Appendix.

If the advance payment has not been fully repaid before
Taking-Over, or before termination of the Contract, the
whole of the balance then outstanding shall immediately
become due and payable by the Contractor to the Employer.

Clause 11.10 - (Additional) «Retention Money»

At each Interim payment at the rate defined in the
Appendix, when the local banking system allows it, the
Retention Money should be made available to the
Employer through an unconditional bank certified cheque
from the Contractor (at the Contractor’s cost).

Clause 12 - «Default»
Clause 12.5 - (Additional) «Termination by Employer»

If the Works are entirely funded by a donor conditioning the
funding of the Works to a specific deadline, and if the
Contractor fails to complete the Works within this specific
deadline, and if the donor’s funding is no longer available
to continue the Works after this deadline has expired, the
Employer shall be entitled to terminate the Contract,
provided that the aforementioned deadline (i) is stipulated
as a calendar date in the Appendix and (ii) does not occur
prior to the expiry of the Time for Completion as may be
extended in accordance with Sub-Clauses 7.3 [Extension of
Time] and 10.3 [Early Warning].

The Employer shall also be entitled to terminate the Contract if
the Contractor:

(a) Gives or offers to give (directly or
indirectly) to any person any bribe, gift,
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gratuity, commission or other thing of value, as
an inducement or reward:
(i) For doing or forbearing to do any action in relation
to the Contract, or

(ii) For showing or forbearing to show favor

or disfavor to any person in relation to the
Contract,

or if any of the Contractor’s Personnel, agents or
Subcontractor(s) gives or offers to give (directly or
indirectly) to any person any such inducement or
reward as is described in this sub-paragraph (c).

However, lawful inducements and rewards to
Contractor’s  Personnel shall not entitle
termination,

If the Contractor does not respect Sub-Clause 13.4 [Sexual
Exploitation and Abuse],

If the Contractor does not respect binding items of the
Employer’s Policy.

Clause 12.6 - (Additional) «Termination by Contractors»

In the event the loan or credit, from which part or whole of
the payments to the Contractor are being made, is
suspended, if the Contractor has not received the sums due
to it upon expiration of the payment period referred to in
Clause 11 [Contract price and Payment] for payments under
Interim Payment Certificates, the Contractor shall be
entitled to give a Notice to the Employer of the Contractor’s
intention to terminate the Contract. If the Contractor does
not receive the amount due under any payment certificate
within 42 days after sending this Notice to the Employer,
the Contractor may, without prejudice to the Contractor’s
entitlement to financing charges under Sub-

Clause 11.8 [Delayed Payment], take one of the following
actions, namely

(a) Suspend the work or reduce the rate of work, or
(b) Terminate the Contract by giving notice to the
Employer, such termination taking effect 14 days after

the giving of the notice.

Clause 13 - «Risk and Responsibility»
Clause 13.2 - «Force Majeure»

The following is inserted before the first paragraph:

“In this Clause, “Force Majeure” means an unforeseeable and
extraordinary event or circumstance:

(a) Which is beyond a Party’s control,
(b) Which such Party could not reasonably

have provided against before entering into
the Contract,
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(c) Which, having arisen, such Party could not reasonably
have avoided or overcome, and

(d) Which is not substantially attributable to the other
Party.

Force Majeure may include, but is not limited to,
extraordinary events or circumstances of the kind listed
below, so long as conditions (a) to (d) above are satisfied:
natural catastrophes such as earthquake, hurricane, typhoon
or volcanic activity.”

Clause 13.3 - (Additional) «Site Safety»

The Contractor shall ensure that both itself and the
Contractor’s Third Parties at all times take all measures
reasonably necessary to maintain the health and safety of
those performing services on the Site in connection with
the Works. The Contractor shall ensure that it maintains
First Aid equipment on Site in-line with the local medical
standards of the Country. The Contractor shall appoint a
designated person to act as an accident prevention officer at
the Site and agrees to ensure that such person proactively
maintains safety and seeks to prevent accidents wherever
possible. The Contractor should report to the Employer
within 24 hours of any incident.

The Contractor shall:

(a) Comply with all applicable safety regulations,
(b) Take care of the safety of all persons on the Site,
(c) Use reasonable efforts to keep the Site and Works

clear of unnecessary obstruction so as to avoid
danger to all persons, and

(d) Provide fencing, lighting, guarding, and
watching of the Works until completion and
taking over under Clause 8 [Taking-Over].

Clause 13.4 - (Additional) «Sexual Exploitation and Abuse»

The Contractor must take all appropriate measures to prevent
sexual exploitation or abuse of anyone by the Contractor’s
Personnel or affiliated. For these purposes, sexual
exploitation and abuse is understood as an abuse of authority,
trust or a situation of wvulnerability for sexual ends in
exchange for money, work, Goods or services.

Clause 13.5 - (Additional) «Limitation of Liability»

Neither Party shall be liable to the other Party for loss of
use of any Works, loss of profit, loss of any contract or for
any indirect or consequential loss or damage which may be
suffered by the other Party in connection with the Contract,
other than as a result of gross negligence, willful act or
professional misconduct.

The total liability of the Contractor towards the Employer,
under or in connection with the Contract other than under




(a) Clause 5 [Design by Contractor],
(b) Sub-Clause 13.3 [Site Safety], and
(c) Clause 14 [Insurance],

(and provided that any amounts received from any insurance

taken out by the Contractor or Employer shall not count

towards the liability cap under this sub-clause), shall not

exceed the sum stated in the Appendix or (if a sum is not so

stated) the Contract Price.

Clause 15 - «Resolution of Disputes»

Clause 15.1 - «Adjudication»

Sub-Clause 15.1 is replaced with the following:

“No Adjudication mechanism is setup for this contract.
Refer directly to Sub Clausel5.4 for any disagreement”

Clause 15.4 - (Additional) «Dispute Avoidance»

15.4.1. On the occurrence of a dispute between the
Parties under the Contract which cannot be resolved in
the ordinary course of business, the following
procedure must be followed:

15.4.1.1. Either Party shall call a management meeting on at
least five (5) days written notice;

15.4.1.2. An authorized Senior Representative
from each Party must attend this management
meeting and any follow-up meetings;

15.4.1.3. Those attending the meeting shall in good faith
and acting reasonably seek to resolve the dispute that has
arisen within ten (10) days of the initial management
meeting;

15.4.1.4. If the Parties fail to resolve the dispute within
ten (10) days of the initial management meeting, each
Party may, by giving written notice to the other, refer the
matter to the senior executive of each Party who shall
cooperate in good faith to resolve the dispute within ten
(10) days of the dispute being referred to them; and

15.4.1.5. In the event that the people nominated under Sub-
Clause 15.4.1.4 are unable to resolve the dispute within ten
(10) days of the dispute being referred to them, or either
Party fails to procure such person to try and resolve the
dispute, the Employer may refer the matter to the donor’s
representative who shall cooperate in good faith to resolve
the dispute within ten (10) days of the dispute being referred
to him or her; and

15.4.1.6. In the event that the persons nominated under
Sub-Clause 15.4.1.5 are unable to resolve the dispute within
ten (10) days of the dispute being referred to them, or either
Party fails to procure such person to try and resolve the
dispute, then either Party shall be entitled to refer the
dispute for resolution in accordance with Sub-Clause 15.4.2.

15.4.2. Each Party shall be entitled to refer the dispute for
resolution in accordance with Sub-Clauses
15.3 [Arbitration].







